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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, 
Plaintiff/Appellee, : Case No. 950521-CA 
v. : 
BRYAN O. RASMUSSEN, : Priority No. 2 
Defendant/Appellant. : 
ANSWER TO PETITION FOR REHEARING 
STATEMENT QF ISSUE 
Is remand for an evidentiary hearing on the factual 
predicate for imposing the gang enhancement appropriate where an 
evidentiary hearing on that issue did not become necessary until 
after defendant entered his Sery plea and appealed? 
CONSTITUTIONAL PROVISIONS. STATUTES. AND RULES 
Addendum A contains the text of Utah Code Ann. § 76-3-203.1 
(1996) . 
STATEMENT QF THE CASE 
The State charged defendant and two co-defendants with four 
burglary counts and four theft counts (R. 7-11). The information 
included notices that the State would seek sentencing 
enhancements pursuant to Utah Code Ann. § 76-3-203.1 (1996), 
commonly referred to as the gang enhancement statute (R. 8-9). 
In district court, defendant challenged the gang enhancement 
statute's facial constitutionality (R. 22-28). The trial court 
rejected defendant's challenge (R. 53-54).Defendant pleaded 
guilty to three burglary counts and two theft counts (R. 40). 
With the State's and the trial court's consent, defendant 
reserved the right to challenge the gang enhancement's 
constitutionality on appeal (R. 42). See State v. Sery, 758 P.2d 
935 (Utah App. 1988); Utah R. Crim. P. 11(i). However, defendant 
never challenged imposing the gang enhancement to his sentence 
based on the State's ability to prove the factual predicate for 
the enhancement. 
The trial court imposed the gang enhancement on two of the 
burglary counts, and on both theft counts (R. 62-63, 109-10). 
However, the trial court conducted no evidentiary hearing on the 
gang enhancement and entered no written fact findings to support 
imposing the enhancement. 
Prior to oral argument in this case, the Utah Supreme Court 
held that failing to make the requisite written findings 
constitutes prejudicial plain error. State v. Labrum. 293 Utah 
Adv. Rep. 19, 21 (Utah 1996). Consequently, this Court remanded 
this case to the trial court for an evidentiary hearing and entry 
2 
of the requisite factual findings. State v. Rasmussen. No. 
950521-CA (Utah App. October 23, 1996)(attached as addendum B). 
This Court also remanded for an evidentiary hearing because there 
existed a dispute about whether defendant admitted to the factual 
predicate for imposing the enhancement. Id. at 2. 
Defendant timely filed his petition for rehearing. 
STATEMENT OF FACTS 
Because the historical facts have no relevance to the 
petition for rehearing, the State will not repeat them here. 
ARGUMENT 
THIS COURT PROPERLY REMANDED THE CASE FOR AN 
EVIDENTIARY HEARING ON THE FACTUAL PREDICATE FOR THE 
GANG ENHANCEMENT BECAUSE, AT THE TIME DEFENDANT ENTERED 
HIS PLEA AND WAS SENTENCED, NO EVIDENTIARY HEARING WAS 
NECESSARY ON THAT ISSUE 
Defendant contends that this Court should not have remanded 
for further evidentiary hearings because, according to defendant, 
the State had its opportunity to present evidence establishing 
the factual predicate for the enhancement (that he acted in 
concert with two or more persons). Defendant's argument 
completely ignores that he never opposed imposing the gang 
enhancement based on any deficiency in the evidence to establish 
that he acted in concert with two or more persons. In the 
context of this case, no evidentiary hearing on that issue was 
3 
necessary at the time defendant entered his Sery plea.1 
The gang enhancement applies only if defendant committed the 
crime while acting in concert with two or more persons. § 76-3-
203.1(1) (a) (1996). Before imposing the enhancement, the trial 
court must make written factual findings "concerning the 
applicability of [the gang enhancement] section." Utah Code Ann. 
§ 76-3-203.1 (5)(c) (1996). 
Defendant never challenged whether the State could prove 
that he acted in concert with two or more persons. To the 
contrary, defense counsel's statements at both the plea hearing 
and the sentencing hearing assumed that the trial court would 
impose the enhancement, and defendant reserved only the right to 
challenge the statute's facial constitutionality, not its factual 
applicability to him (R. 89-90, 105-106). At the sentencing 
hearing, the trial court asked defense counsel whether any reason 
existed not to impose sentence, defense counsel said none 
existed, and defense counsel never suggested that the State could 
not prove that defendant acted in concert with two or more 
defendant goes on to claim that the Court should vacate the 
enhancement because the record contains no evidence to establish 
that he acted in concert with two or more persons. This claim is 
premature because the State has not yet had an opportunity to 
present that evidence. 
4 
persons (R. 105, 109-110). In this context, the State presented 
no proof that defendant acted in concert with two or more 
persons, the trial court did not require any proof, and the trial 
court did not make any findings to support imposing the 
enhancement. 
Subsequently, the Utah Supreme Court held that failing to 
include the statutorily-required written findings constituted 
plain error. State v. Labrum, 293 Utah Adv. Rep. at 21. 
Therefore, this Court properly remanded for the entry of written 
findings. This Court also properly remanded for an evidentiary 
hearing on whether defendant acted in concert with two or more 
persons: without the hearing, the trial court cannot make the 
requisite findings. 
Defendant challenges only the latter ruling, contending that 
the State should have presented evidence the he acted in concert 
with two or more persons at the prior sentencing hearing. 
Defendant's argument ignores the context in which the State opted 
not to present that evidence. 
Prior to Labrum. the State and the trial court properly 
relied on defendant's apparent acquiescence that the State could 
prove he acted in concert with two or more persons to refrain 
from presenting the specific proof of that factual predicate. 
5 
Having made it unnecessary for the State to introduce evidence 
that he acted in concert with two or more persons, defendant 
cannot now argue that the State abdicated its opportunity to do 
so when a subsequent case made it necessary. 
This Court's alternative basis for an evidentiary hearing 
independently supports the remand. As noted above, this Court 
also remanded for an evidentiary hearing because defendant 
disputed on appeal whether he admitted to acting in concert with 
two or more persons. State v. Rasmussen, slip op. at 2. 
However, defendant did admit that he acted as a party to the 
offenses (R. 43-45, 94-96) . The State legitimately relied on 
that admission coupled with the commplete lack of a challenge to 
the factual predicate for imposing the enhancement in opting not 
to present independent evidence of the factual predicate. 
Because defendant waited until the appeal to challenge whether he 
admitted to the factual predicate, the State should have an 
opportunity to present the evidence supporting it. 
The context of this case distinguishes it case from State v. 
Gutierrez. 864 P.2d 894 (Utah App. 1993), on which defendant 
relies. Gutierrez challenged the admissibility of her confession 
and forced the State to put on all the evidence it had or wished 
to present on the issue. Id. at 897. This Court denied the 
6 
State's request for further evidentiary hearings because "the 
trial court in this case directly ruled on the suppression issue, 
basing its ruling on all the evidence the State elected to 
submit, and this court has a complete transcript of the evidence 
submitted and the hearing at which that evidence was considered." 
Id. at 903. Unlike Gutierrez, defendant never challenged whether 
sufficient evidence existed to support the State's position. 
This is not a case where the State should have put on all of the 
proof that it had, but either consciously or neglectfully failed 
to do so. 
This case more closely resembles cases where actions by the 
appellate courts make further trial court proceedings necessary. 
For example, in State v. Abeyta, 852 P.2d 993 (Utah 1993), Abeyta 
moved to withdraw his guilty plea, challenging the sufficiency of 
the rule 11 colloquy. Id. at 994. The trial court concluded it 
lacked jurisdiction to consider the motion because defendant 
filed it outside of the statutory thirty-day limitation period. 
Id. Consequently, the trial court did not consider the merits of 
or hold an evidentiary hearing on the rule 11 issue. 
On appeal, the supreme court held that the trial court had 
incorrectly applied the limitations period to Abeyta because it 
had not gone into effect at the time Abeyta pleaded. Id. at 995. 
7 
The court then remanded the case for an evidentiary hearing on 
the rule 11 issue that the supreme court's disposition had made 
relevant. Id. at 996. 
Similarly, prior to Labrum. it appeared the no evidentiary 
hearing was necessary to support imposing the enhancements: 
defendant did not oppose the imposition or contend that the State 
could not prove the factual predicate. Subsequent to Labrum. the 
hearing became necessary for the trial court to make the findings 
Labrum requires in all cases before imposing the gang 
enhancement. Additionally, defendant waited until the appeal 
to suggest that he did not intend to admit that he acted in 
concert with two or more persons when he admitted that he acted 
as a party to offenses. Therefore, this Court properly remanded 
this case for an evidentiary hearing to develop the evidence that 
previously appeared unnecessary to support those findings. 
8 
CONCLUSION 
For the reasons argued above, the State asks the Court to 
deny the petition. 
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76-3-203.1 CRIMINAL CODE 
76-3-203.1. Offenses committed by three or more persons 
— Enhanced penalties. 
(1) (a) A person who commits any ofifense listed in Subsection (4) in concert 
with two or more persons is subject to an enhanced penalty for the ottense 
as provided below. 
(b) I n concert with two or more persons" as used in this section means 
the defendant and two or more other persons would be criminally liable for 
the offense as parties under Section 76-2-202. 
(2) (a) The prosecuting attorney, or grand jury if an indictment is returned, 
shall cause to be subscribed upon the complaint in misdemeanor cases or 
the information or indictment in felony cases notice that the defendant is 
subject to the enhanced penalties provided under this section. The notice 
shall be in a clause separate from and in addition to the substantive 
ofifense charged. 
(b) If the subscription is not included initially, the court may subse-
quently allow the prosecutor to amend the charging document to include 
the subscription if the court finds the charging documents, including any 
statement of probable cause, provide notice to the defendant of the 
allegation he committed the offense in concert with two or more persons, 
or if the court finds the defendant has not otherwise been substantially 
prejudiced by the omission. 
(3) The enhanced penalties for offenses committed under this section are: 
(a) If the offense is a class B misdemeanor, the convicted person shall 
serve a minimum term of 90 consecutive days in a jail or other secure 
correctional facility. 
(b) If the ofifense is a class A misdemeanor, the convicted person shall 
serve a minimum term of 180 consecutive days in a jail or other secure 
correctional facility. 
(c) If the ofifense is a third degree felony, the convicted person shall be 
sentenced to an enhanced minimum term of three years in prison. 
(d) If the ofifense is a second degree felony, the convicted person shall be 
sentenced to an enhanced minimum term of six years in prison. 
(e) If the ofifense is a first degree felony, the convicted person shall be 
sentenced to an enhanced minimum term of nine years in prison. 
(f) If the ofifense is a capital offense for which a life sentence is imposed, 
the convicted person shall be sentenced to a minimum term of 20 years in 
prison. 
(4) Offenses referred to in Subsection (1) are: 
(a) any criminal violation of Title 58, Chapter 37, 37a, 37b, or 37c, 
regarding drug-related offenses; 
(b) assault and related offenses under Title 76, Chapter 5, Part 1; 
(c) any criminal homicide ofifense under Title 76, Chapter 5, Part 2; 
(d) kidnapping and related offenses under Title 76, Chapter 5, Part 3; 
(e) any felony sexual ofifense under Title 76, Chapter 5, Part 4; 
(f) sexual exploitation of a minor as defined in Section 76-5a-3; 
(g) any property destruction offense under Title 76, Chapter 6, Part 1; 
(h) burglary, criminal trespass, and related offenses under Title 76, 
Chapter 6, Part 2; 
(i) robbery and aggravated robbery under Title 76, Chapter 6, Part 3; 
0') theft and related offenses under Title 76, Chapter 6, Part 4; 
64 
PUNISHMENTS 76-3-203.1 
(k) any fraud offense under Title 76, Chapter 6, Part 5, except Sections 
76-6-503, 76-6-504, 76-6-505, 76-6-507, 76-6-508, 76-6-509, 76-6-510, 76-
6-511, 76-6-512, 76-6-513, 76-6-514, 76-6-516, 76-6-517, 76-6-518, and 
76-6-520; 
(1) any offense of obstructing government operations under Part 3, Title 
76, Chapter 8, except Sections 76-8-302, 76-8-303, 76-8-304, 76-8-307, 
76-8-308, and 76-8-312; 
(m) tampering with a witness or other violation of Section 76-8-508; 
(n) extortion or bribery to dismiss criminal proceeding as defined in 
Section 76-8-509; 
(o) any explosives offense under Title 76, Chapter 10, Part 3; 
(p) any weapons offense under Title 76, Chapter 10, Part 5; 
(q) pornographic and harmful materials and performances offenses 
under Title 76, Chapter 10, Part 12; 
(r) prostitution and related offenses under Title 76, Chapter 10, Part 13; 
(s) any violation of Title 76, Chapter 10, Part 15, Bus Passenger Safety 
Act; 
(t) any violation of Title 76, Chapter 10, Part 16, Pattern of Unlawful 
Activity Act; 
(u) communications fraud as defined in Section 76-10-1801; 
(v) any violation of Title 76, Chapter 10, Part 19, Money Laundering 
and Currency Transaction Reporting Act; and 
(w) burglary of a research facility as defined in Section 76-10-2002. 
(5) (a) This section does not create any separate offense but provides an 
enhanced penalty for the primary offense. 
(b) It is not a bar to imposing the enhanced penalties under this section 
that the persons with whom the actor is alleged to have acted in concert 
are not identified, apprehended, charged, or convicted, or that any of those 
persons are charged with or convicted of a different or lesser offense. 
(c) The sentencing judge rather than the jury shall decide whether to 
impose the enhanced penalty unaer this section. The imposition of the 
penalty is contingent upon a finding by the sentencing judge that this 
section is applicable. In conjunction with sentencing the court shall enter 
written findings of fact concerning the applicability of this section. 
(6) The court may suspend the imposition or execution of the sentence 
required under this section if the court: 
(a) finds that the interests of justice would be best served; and 
(b) states the specific circumstances justifying the disposition on the 
record and in writing. 
History: C. 1953,7G-3-203.1, enacted by L. ment, effective May 2, 1994, corrected the ref-
1990, ch- 207, i 1; 1994, ch. 12,1 108. erence in Subsection UXa). 
Amendment Notes. — The 1994 amend* 
NOTES TO DECISIONS 
ANALYSIS 
Findings offset. 
Mental state of parties. 
Findings of fact 
Even though the trial court did not make 
written findings offset concerning applicability 
of the enhanced penalty as it was obliged to do 
under this section, failure of defendant to object 
to the enhancement precluded consideration of 
the issue on appeal. State v. Labrum, 246 Utah 
Adv. Rep. 11 (Utah Ct App. 1994). 
Mental state of parties. 
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IN THE UTAH COURT OF APPEALS „ , ^ _ 
COURT OF APPEALS 
- - - - 0 0 O 0 0 — — 
State of Utah, 
Plaintiff and Appellee, 
v. 
Bryan 0. Rasmus sen, 
Defendant and Appellant. 
MEMORANDUM DECISION 
(Not For Official Publication) 
Case No. 950521-CA 
F I L E D 
(October 24, 1996) 
Third District, Salt Lake Department, Division I 
The Honorable J. Dennis Frederick 
Attorneys: Robert K. Heineman and Judith A. Jensen, Salt Lake 
City, for Appellant 
Jan Graham and J. Kevin Murphy, Salt Lake City, for 
Appellee 
Before Judges Orme, Billings, and Greenwood. 
GREENWOOD, Judge: 
Bryan Rasmussen challenges the constitutionality of Utah 
Code Ann. § 76-3*203.1 (1995) on federal and state constitutional 
grounds. A recent decision of the Utah Supreme Court, state v. 
Labruin. 293 Utah Adv. Rep. 19 (1996), mandates that we remand 
this case to the trial court for an evidentiary hearing and entry 
of findings, and precludes us from addressing the constitutional 
issues raised by defendant. 
In sentencing defendant after acceptance of his guilty plea, 
the trial court did not conduct an evidentiary hearing, nor did 
it enter findings of fact supporting imposition of the section 
76-3-203.1 gang enhancement sentence. The State has requested 
that we remsuid this case for an evidentiary hearing and entry of 
findings in accord with section 76-3-2-3.1, which requires that 
*[i]n conjunction with sentencing the court shall enter written 
findings of fact concerning the applicability of this section." 
Utah Code Ann. § 76-3-203.1(5)(c) (1995). 
After the briefs were filed in this case, but before oral 
argument, the Utah Supreme Court issued Labium* which 
specifically addressed whether a trial court must make findings 
in support of the imposition of section 76-3-203.1. The Labram 
court held that the trial court committed plain error because "no 
specific finding was entered with respect to the complicity of 
the other two persons who accompanied" the defendant. Labium, 
293 Utah Adv. Rep. at 21. Because the error was both plain and 
prejudicial, it was not waived by failure of the defendant to 
enter a timely objection. Id. We agree with the State that 
under Labrum the trial court's failure in this case to enter 
findings in support of the imposition of the section 76-3-203.1 
sentence enhancement was plain error. Accordingly, we must 
remand. 
Furthermore, without comment on the merits of the argument, 
a remand to determine whether defendant acted "in concert" under 
section 76-3-203.1 is appropriate even in the absence of Lab-rum, 
The State contends that defendant admitted to acting "in concert" 
with others and raises only a facial challenge to the statute. 
The State argues defendant cannot raise an as-applied 
constitutional challenge and is therefore also precluded from 
raising a facial constitutional challenge. See state v. Mace. 
921 P.2d 1372, 1379 (Utah 1996) (holding that defendant did not 
have standing to raise facial constitutional challenge where 
statute did not apply to his factual circumstances). Defendant 
disputes the State's position, arguing that he did not admit that 
section 76-3-203.1 was constitutional as applied to his 
circumstances. After review, we believe the record is unclear on 
this issue, and therefore an evidentiary hearing and entry of 
findings is doubly appropriate. 
Consequently, as in Labium, we "remand to the trial court 
for further proceedings in compliance with [section] 76-3-203.1." 
LabruTn. 293 Utah Adv. Rep. at 21. Upon remand, the trial court 
should hold an evidentiary hearing on the factual circumstances 
which support the imposition of section 76-3-203.1, and enter 
appropriate findings. 
amela T. Greenwood1, Judge 
WE CONCUR: 
Quae rn- BUfofti 
VUdith M. Billings, Judge 
Gregory IZ/T Orme, 
Presiding Judge 
950521-CA 
